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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  Education 

45  CFR  Parts  119  and  120 

State  Leadership  Programs 

agency:  Office  of  Education,  HEW. 
ACTION:  Final  regulations. 

summary:  These  final  regulations 
implement  Parts  A  and  B  of  Title  V  of 
the  Elementary  and  Secondary 
Education  Act  of  1965  (ESEA). 

Part  A  of  title  V  is  a  program  for  the 
consolidated  State  educational  agency 
(SEA)  administration  of  the  ESEA  Title  I 
and  Title  IV  programs.  All  SEAs  that 
administer  the  title  I  and  title  IV 
programs  are  eligible  for  support  under 
this  program. 

Part  B  of  title  V  is  a  program  to 
strengthen  State  educational  leadership 
and  to  assist  SEAs  in  identifying  and 
meeting  critical  educational  needs  of 
their  States.  All  SEAs  are  eligible  for 
support  under  part  B.  There  is 
authorization  for  direct  appropriation  of 
funds  for  this  program.  However,  if  there 
is  no  direct  appropriation,  funding  will 
be  available  from  the  appropriation  for 
ESEA  Title  IV  Part  C. 

DATES:  Effective  Date:  These  regulations 
are  expected  to  take  effect  45  days  after 
they  are  transmitted  to  the  Congress. 
Regulations  are  usually  transmitted  to 
the  Congress  several  days  before  they 
are  published  in  the  Federal  Register. 
The  effective  date  is  changed  by  statute 
if  the  Congress  disapproves  the 
regulations  or  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  ^ese  regulations,  call 
or  write  the  Office  of  Education  contact 
person. 

Date  for  End  of  Comment  Period  on 
§  §  119.11  and  119.40  through  119.42:  June 
2, 1980. 

ADDRESSES:  Send  comments  to  Dr. 

David  G.  Phillips,  Division  of  State 
Educational  Assistance  Programs,  U.S. 
Office  of  Education,  400  Maryland 
Avenue,  S.W.  (ROB-3,  Room  3010) 
Washington,  D.C.  20202.  Copies  of  Title 
V  of  ESEA  and  other  statutory  materials 
referred  to  in  these  regulations  may  be 
obtained  by  contacting  this  office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  G.  Phillips,  Division  of  State 
Educational  Assistance  Programs.  U.S. 
Office  of  Education,  400  Maryland 
Avenue,  S.W.  (ROB-3,  Room  3010), 
Washington,  D.C.  20202.  Telephone: 

(202)  245-1990. 

SUPPLEMENTARY  INFORMATION: 

General  Information 
The  Commissioner  published  a  notice 


of  proposed  rulemaking  in  the  Federal 
'  Register  on  May  14, 1979  (44  FR  28258). 
During  the  period  allowed  for  comments, 
ten  written  comments  were  received.  In 
addition,  a  number  of  individuals  gave 
oral  testimony  and  comments  on  the 
proposed  title  V  regulations  at  public 
hearings  held  by  the  ten  regional  offices 
of  the  Department  of  Health,  Education, 
and  Welfare  on  June  19, 1979.  The 
overall  reaction  to  the  proposed 
regulations  has  been  supportive. 

Waiver  of  Proposed  Rulemaking 
Procedures 

Prior  to  the  enactment  of  the 
Education  Amendments  of  1978  (Pub.  L. 
95-561),  there  was  a  maintenance  of 
effort  requirement  in  the  program  to 
strengthen  SEA  management.  The 
requirement  was  inadvertently  omitted 
in  the  Education  Amendments  of  1978. 
Consequently,  the  proposed  regulations 
in  part  119  were  drafted  without  a 
provision  for  maintenance  of  effort.  A 
technical  amendment  to  the  Education 
Amendments  of  1978,  enacted  August  6; 
1979,  as  Pub.  L.  96-46,  restores  this 
requirement.  It  is  therefore  necessary  to 
implement  this  requirement  with  respect 
to  those  title  V-B  State  plans  that 
become  effective  October  1, 1979. 

A  maintenance  of  effort  requirement 
exists  with  respect  to  ESEA  Title  IV, 

Part  B  (Instructional  Materials  and 
School  Library  Resources)  and  Part  D 
(Guidance,  Counseling,  and  Testing). 
Proposed  regulations  for  title  IV 
governing  that  requirement  were 
published — as  §§  134.13  and  134.91 
through  134.93 — in  the  Federal  Register 
on  May  14, 1979.  This  was  the  same  day 
that  the  proposed  regulations  for  title  V 
were  published.  Sections  119.11  and 
119.40  through  119.42  were  adapted  from 
the  proposed  title  IV  regulations,  and 
the  public  comments  on  the  latter 
regulations  have  been  considered  in 
drafting  the  title  V  provisions.  . 

In  accordance  with  section 
431(b)(2)(A)  (public  comment  on 
proposed  regulations)  of  the  General 
Education  Provisions  Act  (GEPA)  (20 
U.S.C.  1232(b)(2)(A)),  it  has  been  the 
practice  of  the  Office  of  Education  to 
offer  interested  parties  the  opportimity 
to  review  and  comment  on  proposed 
regulations.  For  the  reasons  described 
above,  the  use  of  this  practice  in 
connection  with  §§  119.11  and  119.40 
through  119.42  is  impracticable  under  5 
U.S.C.  553(b). 

The  Commissioner,  however, 
welcomes  comment  on  these  sections 
even  though  they  have  been  issued  as 
final  regulations.  Accordingly,  any 
written  comments  received  on  or  before 
the  60th  day  following  publication  of 
these  regulations  in  the  Federal  Register 
will  be  considered  by  the  Conunissioner. 


If  there  are  substantive  comments  that 
merit  changes  in  the  regulations,  the 
Commissioner  will  adopt  appropriate 
amendments  to  the  regulations  in  Part 
119. 

Title  V,  Part  B 

Background 

The  program  of  Federal  financial 
assistance  to  strengthen  the  leadership 
capacity  of  SEAs  began  imder  the 
authority  or  the  original  title  V  of  ESEA 
in  1965.  The  "strengthening”  program 
was  continued  under  the  Education 
Amendments  of  1974,  although  it  was 
made  a  part  of  the  title  IV-C  program 
(Educational  Innovation  and  Support). 
The  Education  Amendments  of  1978 
identify  a  number  of  new  supportable 
activities  and  continue  the 
“strengthening”  program  under  Title  V- 
B  of  ESEA. 

Summary  of  Comments  and  Responses 

The  following  is  a  summary  of  the 
comments  received  on  the  notice  for 
proposed  rulemaking  for  part  119  and 
the  Commissioner’s  responses  to  these 
comments.  The  comments  appear  in  the 
order  of  the  sections  of  the  final 
regulations. 

§  119.1  Strengthening  State 
educational  agency  management. 

Comment.  One  commenter  suggested 
that  the  level  of  funding  available  to 
SEAs  be  guaranteed  at  the  fiscal  year 
1973  level. 

Response.  The  regulatory  language  in 
the  proposed  §  119.1(b),  which  was 
intended  to  do  this,  has  been  deleted 
because,  after  the  proposed  regulations 
were  published,  a  new  section  524  of 
ESEA  was  enacted.  Section  524 
prescribes  the  title  V-B  allotment  to 
each  State  at  the  1973  level  of  funding 
for  that  State  for  “strengthening” 
activities. 

§  119.10  State  plan. 

(1)  Comment.  Two  commenters 
suggested  that  the  SEA  consult  with 
private  school  officials  in  the  planning 
that  precedes  Statewide  conferences  at 
which  technical  assistance  is  provided 
to  public  and  private  school  officials. 

Response.  No  change  has  been  made. 
Although  this  may  be  a  good  practice, 
the  Commissioner  does  not  believe  that 
there  is  statutory  authority  to  require  an 
SEA  to  consult  with  either  public  or 
private  school  officials  before  these 
meetings.  Private  school  officials  are 
consulted  on  all  occasions  where  public 
school  officials  are  consulted. 

(2)  Comment.  Two  commenters 
suggested  that  “private  school”  be 
defined. 

Response.  No  change  has  been  made. 
The  terms  “private”  and  “nonprofit”  are 


Federal  Register  /  Vol.  45,  No.  66  /  Thursday,  April  3,  1980  /  Rules  and  Regulations 


22681 


defined  in  the  Education  Division 
General  Administrative  Regulations 
(EDGAR).  To  the  extent  that  these 
definitions  do  not  apply  or  are 
inadequate.  State  law  or  definitions 
govern. 

(3)  Comment.  One  commenter 
suggested  that  wherever  the  words 
“private  school  officials”  or  “officials  of 
private  schools"  appear,  the  word 
“appropriate”  be  added  to  insure  that 
the  responsible  private  school  official  is 
properly  consulted. 

Response.  A  change  has  been  made. 
The  Commissioner  notes  that  the  word 
“appropriate”  appears  in  a  similar 
context  in  section  406  (Participation  of 
Children  Enrolled  in  Private  Schools]  of 
ESEA.  The  Commissioner  agrees  to 
apply  that  word  in  the  regulations. 

(4)  Comment.  One  commenter 
suggested  that  the  requirements  in 
§  119.10(b]  duplicate  in  many  ways 
regulations  appearing  in  §  §  lOOb.650 
through  lOOb.663  of  EDGAR  and 

§§  134.70  through  134.79  of  the  ESEA 
Title  IV  regulations. 

Response.  No  change  has  been  made. 
The  regulations  in  §  119.10(b)  are 
intended  to  govern  the  provision  of 
services  to  private  school  officials  while 
the  other  regulations  are  intended  to 
govern  the  paevision  of  services  to 
private  school  children. 

(5)  Comment.  One  commenter 
suggested  that  the  SEA  should  not  have 
to  send  information  and  materials  to 
private  school  officials  that  are  not 
interested  in  receiving  it.  Another 
commenter  asked  how  the  State  can 
determine  that  private  school  officials 
“do  not  desire”  to  have  their  children 
participate. 

Response.  A  change  has  been  made  to 
make  the  language  of  this  paragraph 
conform  more  nearly  to  that  of  the 
statute.  An  SEA  should  be  able  to 
develop  reasonable  procedures  to 
determine  which  private  school  ofificials 
do  or  do  not  desire  to  participate  in 
Federal  education  programs.  The 
Commissioner,  however,  does  not  intend 
to  prescribe  restrictive  procedures  or 
criteria. 

(6)  Comment.  One  commenter 
suggested  that  an  entity  ought  to 
“qualify”  as  a  nonprofit  private  school 
to  be  entitled  to  receive  information  and 
technical  assistance. 

Response.  No  change  has  been  made. 
Considering  the  varied  types  of 
relationships  between  SEAs  and  private 
schools,  it  would  be  virtually  impossible 
to  define  qualification  so  that  it  would 
be  applicable  in  every  State.  One  way  to 
identify  eligible  private  schools  might  be 
to  accept  any  school  whose  students 
meet  the  requirements  of  the  State’s 
compulsory  attendance  laws — if  any — 


as  being  qualified  to  receive  information 
and  technical  assistance. 

(7)  Comment.  One  commenter 
suggested  that  the  comprehensive  plan 
referred  to  in  sections  404(a)(12)  and  522 
(2)  of  ESEA  and  in  §  119.10(c)  be 
submitted  with  either  the  title  IV  State 
plan  or  the  title  V-B  State  plan. 

Response.  It  is  a  legal  requirement  for 
an  SEA  to  submit  a  comprehensive  plan 
as  a  part  of  both  the  title  IV  and  the  title 
V-B  State  plans.  The  Office  of 
Education,  however,  has  issued 
instructions  to  SEAs  to  submit  the 
comprehensive  plan  as  a  part  of  the  title 
IV  State  plan  with  an  appropriate  cross- 
reference  in  the  title  V-B  State  plan. 

(8)  Comment.  One  commenter  asked 
for  definitions  of  “inservice  training” 
and  “preservice  training.” 

Response.  No  change  has  been  made. 
The  Commissioner  believes  that,  taken 
together,  these  two  terms  encompass  all 
training  for  educational  personnel  and 
that  any  distinction  within  a  State  can 
be  treated  according  to  that  State's 
definitions.  To  make  a  distinction  is  not 
relevant  for  purposes  of  the  title  V 
program. 

(9)  Comment.  One  commenter 
suggested  that  there  be  a  greater 
involvement  of  teachers  in  the 
development  and  implementation  of  the 
comprehensive  plan  for  training 
educational  personnel. 

Response.  No  change  has  been  made. 
The  statute  requires  the  involvement  of 
teachers  in  the  development  of  the  plan, 
and  §  119.10(c)(2)  indicates  that  this 
must  be  done,  llie  statute  does  not 
authorize  a  regulatory  requirement  for 
the  involvement  of  teachers  in  the 
implementation  of  the  plan. 

(10)  Comment.  One  commenter 
suggested  that  the  regulations  should 
clearly  require  the  involvement  of  State 
agencies  other  than  the  SEA  in  the 
development  of  the  comprehensive  plan 
if  those  other  agencies  have  legal 
responsibilities  for  training  educational 
personnel. 

Response.  A  change  has  been  made 
by  adding  a  new  paragraph  (4)  to 
§  19.10(c). 

(11)  Comment.  One  commenter 
suggested  that  provision  be  made  for 
filing  a  "plan  to  develop  a 
comprehensive  plan.” 

Response.  Section  119.10(c)(3)  was 
intended  to  permit  this.  It  has  been 
reworded  to  make  this  clearer.  It  might 
be  noted  that  a  correction  has  been 
made  in  this  paragraph  so  that  the 
comprehensive  plan  must  have  been 
developed  and  submitted  to  the 
Commissioner  by  June  30. 1980.  Thus  the 
plan  will  be  completed  prior  to  the 
awarding  of  the  title  IV  and  title  V-B 
grants  for  fiscal  year  1981. 


(12)  Comment.  One  commenter 
suggested  that  the  regulations  not  only 
allow  but  actively  encourage  the 
involvement  of  all  interested  and 
affected  parties  in  each  State  in  the 
development  of  the  comprehensive  plan. 

Response.  No  change  has  been  made. 
Although  this  may  be  very  worthwhile, 
it  is  not  the  purpose  of  regulations  to 
encourage  action  or  involvement,  but  to 
specify  requirements. 

(13)  Comment.  One  commenter 
suggested  that  specific  Federal  funds  be 
made  available  to  support  the 
development  of  the  comprehensive  plan. 

Response.  A  change  has  been  made  to 
clarify  that  ESEA  Title  V  funds  and 
ESEA  Title  IV  administrative  funds  may 
be  used  for  this  purposes. 

§  119.22  Criteria  for  assistance. 

Comment.  One  Commenter  suggested 
some  adjustments  in  the  relative  values 
to  be  assigned  to  each  criteria.  The 
conunenter  recommended  increased 
values  for  quality  of  key  personnel  and 
for  dissemination  and  reduced  values 
for  limiting  programs  to  elementary  and 
secondary  education  and  for  non¬ 
supplanting. 

Response.  Changes  have  been  made. 
The  Commissioner  has  increased  the 
weights  for  quality  of  key  personnel, 
dissemination,  and  likelihood  for  results, 
and  decreased  the  weights  for  limiting 
programs  to  elementary  and  secondary 
education  and  for  non-supplanting. 

Other  changes  in  regulations 

The  reference  to  an  entitlement  for  the 
Northern  Mariana  Islands  in 
§  119.1(b)(4)  has  been  dropped  since  it  is 
covered  in  the  organic  act. 

Regulations  in  45  CFR  Part  74  (the 
Department  of  Health.  Education,  and 
Welfare  general  regulations  governing 
the  administration  of  grants)  are 
specifically  identified  in  §  119.3(a)  as 
being  applicable  to  the  title  V-B 
program. 

l%e  language  and  provisions  in 
§  119.20  have  been  modified  to  conform 
to  the  provisions  of  the  new  section  524 
of  ESEA  as  added  by  Pub.  L.  96-46. 

The  general  selection  criteria  foimd  in 
EDGAR  (§§  lOOa.202  through  lOOa.206) 
have  been  incorporated  in  S  119.22.  A 
new  §  119.33,  an  adaptation  of  EDGAR 
S  lOOa.590,  has  been  added  to  avoid  a 
cross  reference  to  that  section.  The 
purpose  of  incorporating  the  EDGAR 
provisions  into  the  final  regulations  is  to 
enable  applicants  and  grantees  to 
understand  better  the  criteria  for 
discrentionary  grants  under  this 
program  without  having  to  refer  to 
EDGAR. 

A  munber  of  editorial  changes  have 
been  made  for  purposes  of  style  and 
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clarity  that  do  not  affect  the  substance 
,  of  the  regulations. 

Title  V,  Part  A 

Background 

Part  A  of  Title  V  of  ESEA  is  a  new 
authority  that  is  intended  to  lessen 
previously  burdensome  and  duplicative 
administration  of  Federal  educational 
programs  by  the  States.  It  provides  for 
the  consolidation,  into  a  single  account, 
of  the  separate  administrative  accounts 
for  Title  I  and  Title  FV  of  ESEA.  It 
provides,  also,  for  the  submission  by  the 
SEA  of  a  single  general  application 
containing  assurances  that  the  two 
programs  will  be  administered  properly. 
This  is  nearly  identical  to  the  general 
application  required  under  section  435  of 
the  General  Education  Provisions  Act 
(GEPA). 

It  requires  a  monitoring  program, 
makes  the  SEA  responsible  for 
evaluation,  and  requires  programs  of 
technical  assistance,  complaint 
resolution,  audit,  and  audit  resolution. 
There  will  be  an  opportunity  for  wide 
public  consultation  in  the  development 
of  State  plans.  This  is  also  called  for  in 
section  435  of  GEPA. 

In  addition,  each  LEA  that  wishes  to 
participate  in  the  title  I  and  title  IV 
programs  shall  submit  to  its  SEA  a 
general  application  containing 
assurances  that  the  LEA  will  properly 
administer  the  two  programs.  (More 
programs  are  similarly  covered  by  the 
nearly  identical  LEA  general  application 
under  section  436  of  GEPA.) 

Title  V-A  authorizes  an  appropriation 
to  fund  the  consolidated  administration 
of  titles  I  and  IV. 

Title  V-A  is  not  in  effect  if  there  is  no 
specific  appropriation  for  the  program.  If 
it  is  not  in  effect,  each  SEA  will 
administer  the  title  I  and  title  IV 
programs  separately  with  administrative 
funds  coming  from  each  program. 

Summary  of  comments  and  responses 

The  following  is  a  summary  of  the 
comments  received  on  the  notice  for 
proposed  rulemaking  for  part  120  and 
the  Commissioner's  responses  to  these 
comments.  The  comments  appear  in  the 
order  of  the  sections  of  the  final 
regulations. 

Comment  Three  commenters 
suggested  that  the  Commissioner  require 
public  hearings  on  State  plans  for  the 
programs  authorized  by  titles  I  and  IV. 
This  is  authorized  by  section 
502(b)(7)(C)  of  the  Act  and  by  section 
435(b)(7)(C)  of  GEPA. 

Response.  No  change  has  been  made. 
Regulations  to  implement  section  435  of 
GEPA  are  in  the  Vacation  Division 
General  Administrative  Regulations 


(EDGAR),  and  the  provisions  there  will 
govern  titles  I  and  IV. 

§  120.11  Publication  of  and  comment 
on  State  plan. 

(1)  Comment  One  commenter 
recommended  that  the  regulations 
require  an  SEA  to  consult  with  major 
teacher  organizations  and 
representatives  from  higher  education  in 
the  planning  and  operation  of  each 
program. 

Response.  No  change  has  been  made. 
This  suggestioA  appears  to  go  beyond 
the  requirements  in  the  statute.  Section 
501(b)(7)  of  ESEA  and  section  435(b)(7) 
of  GEPA  require  “reasonable 
opportunities  for  the  parttcipation;  by 
local  agencies,  representaHvea  of  the 
class  of  individuals  affected  by  each 
program,  and  other  interested 
institutions,  organizations,  and 
individuals  in  the  planning  for  and 
operation  of  each  program  [and 
consultation]  with  relevant  advisory 
committees,  local  agencies,  interest 
groups,  and  experienced  professionals 
in  the  development  of  program  plans.” 
The  statutes  do  not  require  the 
participation  of  any  specific  group  or 
individual. 

(2)  Comment  One  commenter  asked 
whether  the  printing  of  aimouncements 
in  many  newspapers  throughout  a  State 
would  require  costly  printing  serving 
little  purpose  and  mi^t  exceed  the  law. 

Response.  No  change  has  been  made. 
The  word  “announcement”  was 
carefully  chosen  instead  of  the  word 
“notice.”  The  word  “notice”  can  have 
the  connotation  of  a  paid  legal  notice 
and  could  require  the  expenditure  of 
funds  by  the  SEA.  On  the  other  hand, 
the  word  “annoimcement”  is  intended  to 
refer  to  any  sort  of  published  statement, 
including  a  press  release.  The  intent  is 
clearly  to  avoid  a  requirement  of  having 
to  pay  for  publication.  The 
Gommissioner  also  believes  that  an 
announcement  of  the  availability  of  the 
plan  would  meet  the  requirements  of  the 
statute  and  would  be  less  costly  than 
the  printing  and  distribution  of  a  plan 
document  itself  “throughout  the  State.” 

§  120.21  Additional  administrative 
funds. 

(1)  Comment.  One  commenter  asked 
why  the  migrant  education  program  was 
the  only  program  mentioned  in 
paragraph  (c). 

Response.  No  change  is  required. 
Paragraph  (c)  is  intended  to  implement 
section  510(c)(l)(2)  of  ESEA.  This 
particular  paragraph  of  the  statute  refers 
only  to  the  migrant  education  program. 

(2)  Comment  One  commenter 
suggested  that  in  paragraph  (c)  the  word 
“the”  before  the  words  “additional 


administrative  funds”  be  changed  to 
“any”  since  the  original  wording  seems 
to  suggest  that  all  of  the  additional 
administrative  funds  would  be  used  for 
the  migrant  education  program. 

Response.  The  suggested  change  has 
been  made. 

§  120.30  General  application  from  a 
local  educational  agency. 

Comment  One  commenter  suggested 
that  an  LEA’s  general  application 
describe  the  involvement  of  teachers, 
parents,  school  board,  and  members  of 
the  community.  The  commenter  also 
recommended  that  the  general 
application  describe  the  strategies  for 
dissemination. 

Response.  No  change  has  been  made. 
The  general  application  that  an  LEA 
submits  to  its  SEA  is  a  document  of 
assurances.  The  statute  does  not  require 
any  narrative  or  descriptions. 

§  120.60  Accounting  for  administrative 
funds. 

Comment  One  commenter  suggested 
that  the  word  “shall”  in  paragraph  (a)  be 
changed  to  “may”  so  that  the  clause 
would  read;  “the  SEA  may  treat  its 
allocation  from  this  appropriation  as  a 
single  account.”  « 

Response.  No  change  has  been  made. 
A  review  of  the  legislative  history 
discloses  that  the  Gongress  intended 
that  funds  appropriated  under  section 
510  of  ESEA  be  freated  as  a  single 
account  and  that  no  discretion  be  given 
to  the  States  in  this  respect. 

§  120.64  State  action  to  withhold  funds. 

Comment  One  commenter  suggested 
that  the  SEA  be  able  to  designate  one  of 
its  employees  to  serve  as  the  impartial 
decision-maker  if  that  employee  has  no 
direct  interest  in  the  case  and  no  conflict 
of  interest  in  serving  as  the  decision¬ 
maker. 

Response.  A  change  has  been  made  to 
permit  an  SEA  employee  who  has  no 
involvement  in  the  case  to  serve  as  an 
impartial  decision-maker. 

Other  changes  in  regulations. 

A  number  of  editorial  changes  have 
been  made  for  purposes  of  style  and 
clarity  that  do  not  affect  the  substance 
of  the  regulations. 

The  reader  will  find  a  citation  of 
statutory  or  other  legal  authority  in 
parentheses  on  the  line  following  each 
substantive  provision. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Number  13.486,  Strengthening  State 
Educational  Agency  Management;  not 
assigned.  Administration  of  Educational 
Programs)  _ 
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Dated:  February  5, 1980. 

William  L  Smith, 

U.S.  CommiBsioner  of  Education. 

PART  119,  Title  45  CFR  is  revised  as 
follows: 

PART  119— STRENGTHENING  STATE 
EDUCATIONAL  AGENCY 
MANAGEMENT 

Subpart  A— General 

Sec. 

119.1  Strengthening  State  educational 
agency  management. 

119.2  Eligible  parties. 

119.3  Regulations  that  apply  to  this 
program. 

119.4  Definitions. 

Subpart  B— How  a  State  Applies  for  a  Grant 

119.10  State  plan. 

119.11  Conditions  the  State  must  meet 
before  submitting  a  plan — maintenance 
of  effort. 

Subpart  C — How  the  Commissioner  Makes 
a  Grant  to  a  State 

119.20  Grants  to  State  educational  agencies. 

119.21  Evaluation  of  application  for 
discretionary  grant 

119.22  Criteria  for  assistance. 

Subpart  D— Conditions  That  the  State  Must 
Meet 

119.31  Providing  resources  for  other 
agencies  of  State  government 

119.32  Carry-over  funds. 

119.33  Evaluation  by  the  State  educational 
agency. 

Subpart  E— Compliance  Procedures  Used 
by  the  Office  of  Education 

119.40  Waiver  of  maintenance  of  effort. 

119.41  Procedures  for  waiver  of 
maintenance  of  effort. 

119.42  Effect  of  waiver  of  maintenance  of 
effort. 

Authority:  Title  V,  Part  B,  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended.  92  Stat.  2248-2249. 

(20  U.S.C.  3161-3164) 

Subpart  A— General 

§  1 1 9. 1  strengthening  State  educational 
agency  management 

This  program  provides  Federal 
financial  assistance  to  strengthen  the 
educational  leadership  resources  of 
State  educational  agencies  (SEAs)  and 
to  assist  SEAs  in  indentifying  and 
meeting  the  critical  educational  needs  of 
the  States. 

(20  U.S.C.  3161) 

§  1 1 9.2  Eligible  parties. 

(a)  All  SEAs  are  eligible  for  support 
under  this  program. 

(b)  With  the  concurrence  of  all  the 
SEAs  involved,  one  SEA  may  apply  for 
a  grant  on  behalf  of  itself  and  other 
SEAs. 

(20  U.S.C.  3161) 


§  1 19.3  Regulations  that  apply  to  this 
program. 

The  following  regulations  apply  to  this 
program: 

(a)  The  general  regulations  of  the 
Department  of  Health,  Education,  and 
Welfare  on  Administration  of  Grants  in 
part  74. 

(b)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  in 
part  100a  (Direct  Grant  Programs)  for 
projects  funded  with  discretionary 
grants,  or  part  100b  (State-Administered 
Programs)  for  all  other  grants. 

(c)  The  regulations  in  this  part. 

(20  U.S.C  3161-3164) 

§119.4  Definitions. 

(a)  As  used  in  this  part — 

“Act”  means  the  Elementary  and 

Secondary  Education  Act  of  1965,  as 
amended  (Pub.  L.  89-10). 

(20  U.S.C.  821) 

“Preceding  fiscal  year”  means  the 
twelve-month  fiscal  period  most 
commonly  used  in  the  State  for  official 
reporting  purposes  prior  to  the  beginning 
of  the  Federal  hscal  year  for  which 
funds  are  available. 

“Second  preceding  hscal  year”  means 
the  second  twelve-month  flscal  period 
most  commonly  used  in  the  State  for 
official  reporting  purposes  prior  to  the 
beginning  of  the  Federal  fiscal  year  for 
which  funds  are  available. 

(20  U.S.C.  3084(a)(7)) 

“Title  V-B”  means  part  B  of  title  V  of 
the  Act. 

(20  U.S.C.  3161-3164) 

(b)  The  following  terms  used  in  this 
part  are  defined  in  the  Act — 

Commissioner. 

Local  educational  agency  (LEA). 

State. 

State  educational  agency. 

(20  U.S.C.  881) 

Subpart  B— How  a  State  Applies  for  a 
Grant 

§119.10  State  plan. 

(a)  An  SEA  shall  describe  in  its  State 
plan  the  activities  planned  for  the 
purpose  of  strengthening  the  SEA  under 
title  V-B.  This  description  shall 
include — 

(1)  The  purposes  for  which  the  SEA 
plans  to  spend  title  V-B  funds; 

(2)  The  activities  or  groups  of  related 
activities  the  SEA  plans  to  undertake  to 
achieve  these  purposes; 

(3)  The  ways  in  which  these  activities 
or  groups  of  related  activities  will  (i) 
strengthen  the  educational  leadership 
resources  of  the  SEA,  or  (ii)  assist  the 
SEA  in  identifying  and  meeting  the 


critical  educational  needs  of  the  State; 
and 

'  (4)  The  estimated  annual  cost  for  each 
program  year  covered  by  the  State  plan 
for  each  activity  or  group  of  related 
activities. 

(b)  An  SEA  shall  describe  in  its  State 
plan  how  it  will  make  available 
information  and  technical  assistance  to 
appropriate  private  school  officials  who 
desire  to  etrrange  for  children  in  those 
schools  to  participate  in  Federal 
elementary  and  seconda^  education 
programs.  The  following  steps  are 
required: 

(1)  The  SEA  shall  make  available  to 
appropriate  private  school  officials  the 
same  publications  and  materials  relating 
to  those  programs  that  the  SEA  provides 
to  LEAs. 

(2)  The  SEA  shall  invite  appropriate 
officials  of  private  schools  to  SEA- 
sponsored  or  conducted  meetings  of 
groups  of  LEAs  at  which  those  programs 
are  to  be  discussed. 

(3)  An  LEA  that  receives  individual 
technical  assistance  from  the  SEA  in 
planning  projects  shall  invite 
appropriate  officials  of  all  interested 
private  schools  in  its  district  to  those 
technical  assistance  sessions  that  deal 
with  those  programs. 

(4)  An  S^  shall  make  available 
appropriate  technical  assistance  to 
appropriate  officials  of  private  schools 
upon  the  request  of  those  officials.  The 
SEA  shall  invite  the  LEAs  in  whose 
districts  those  private  schools  are 
located  to  these  technical  assistance 
sessions. 

(5)  An  SEA  is  not  required  to  make 
informa  tion'and  technical  assistance 
available  to  officials  of  private  schools 
that  have  indicated  to  the  SEA  that  they 
do  not  desire  to  have  their  children 
participate  in  Federal  educational 
programs. 

(c) (1)  An  SEA  shall  describe  in  its 
State  plan  a  comprehensive  plan  for  the 
coordination  of  Federal  and  State  funds 
for  training  educational  personnel.  This 
comprehensive  plan  need  not  have  been 
developed  solely  for  the  purpose  of 
compl3ring  with  the  requirements  of 
either  section  404(a)(12)  (comprehensive 
plan  for  training)  or  section  522(2) 
(comprehensive  plan  for  training)  of  the 
Act.  An  SEA  may  use  its  funds  under 
title  V-B  or  its  administrative  funds 
under  section  404(a)(8)  (administration 
of  the  title  IV  State  plan)  of  the  Act  to 
develop  its  comprehensive  plan  if  the 
development  is  an  identified  activity  in 
the  appropriate  State  plan. 

(2)  The  Commissioner  accepts  a 
comprehensive  plan  that  was  developed 
prior  to  the  effective  date  of  the  title  V- 
B  State  plan  so  long  as  the 
comprehensive  plan  meets  the 
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requirements  of  section  404(a)(12)  or 
section  522(2]  of  the  Act. 

(3)  The  Commissioner  accepts  a 
description  of  the  planning  that  a  State 
is  undertaking  to  meet  the  specific 
requirements  of  section  404(a)(12)  or 
section  522(2]  of  the  Act  if  the  SEA 
submits  the  comprehensive  plan  in  final 
form  as  an  amendment  to  the 
appropriate  State  plan  by  June  30, 1980. 

(4]  The  comprehensive  plan  shall  be 
developed  with  the  involvement  of 
teachers,  professional  associations, 
institutions  of  higher  education,  and 
other  interested  individuals  and 
organizations  including  other  affected 
public  agencies. 

(d] (l]  The  SEA  shall  submit  its  title  V- 
B  State  plan  in  accordance  with  the 
instructions  and  schedules  of  the 
Commissioner. 

(2]  The  SEA  need  not  submit  a  State 
plan  more  often  than  once  every  three 
years. 

(e]  The  SEA  may  submit  amendments 
to  its  title  V-B  State  plan  so  long  as  they 
conform  to  the  requirements  for 
amendments  in  part  100a  or  part  100b  of 
this  chapter,  whichever  is  applicable. 

(20  U.S.C.  3162  and  3084(a](12]] 

$11 9. 11  Conditionsthe  State  must  meet 
before  submitting  a  pian— maintenance  of 
effort 

(a]  To  receive  title  V-B  funds,  a  State 
shall  have  expended  for  programs 
described  in  section  521  (authorized 
activities  for  strengthening  SEA 
management]  of  the  Act  during  the 
preceding  fiscal  year  an  amount  of  non- 
Federal  funds  at  least  equal  to  the 
amount  of  non-Federal  funds  it 
expended  for  those  purposes  during  the 
second  preceding  fiscal  year. 

(b] (l]  If  non-Federal  expenditures  for 
programs  described  in  section  521  of  the 
Act  depend  on  a  State  appropriation 
that  is  not  an  annual  appropriation,  the 
State  may  average  its  expenditures  over 
the  number  of  fiscal  years  for  which  the 
appropriation  was  made. 

(2]  A  State  that  chooses  to  average  its 
expenditures  in  this  way  shall  continue 
to  use  this  method  for  computing 
maintenance  of  effort  for  each  Hscal 
year  for  which  the  State  appropriation 
was  made. 

(3]  A  State  that  does  not  average  its 
expenditures  shall  attribute  all 
expenditures  to  the  fiscal  year  in  which 
they  were  incurred. 

(c] (l]  The  SEA  shall  collect  and 
maintain  data  that  verify  the  State's 
compliance  with  this  section  and  with 
section  431A  (maintenance  of  effort 
determination]  of  the  General  Education 
Provisions  Act  (GEPA]. 


(2]  The  State  shall  make  these  data 
available  to  the  Commissioner  on 
request. 

(20  U.S.C.  3084  and  1232-1] 

Subpart  C— How  the  Commissioner 
Makes  a  Grant  to  a  State 

§  1 19.20  Grants  to  State  educational 
agencies. 

(a]  The  Commissioner  makes  grants  to 
applicant  SEAs  on  the  basis  of  the 
allotments  described  in  section  404(a](9] 
(annual  funding  for  title  V-B]  or  section 
524(a]  (allotments  to  States]  of  the  Act. 

(b]  If  funds  are  available  to  the 
Commissioner  for  discretionary  grants 
under  section  524(b]  (discretionary 
grants  to  States]  of  the  Act,  each  SEA  is 
entitled  to  compete  for  grant  awards 
from  those  funds. 

(c] (l]  To  apply  for  a  discretionary 
grant,  an  SEA  shall  submit  an 
amendment  to  its  title  V-B  State  plan  in 
accordance  with  instructions  and 
schedules  of  the  Commissioner. 

(2]  An  SEA,  in  its  State  plan 
amendment,  shall  take  into  account  the 
funding  criteria  in  $119.22  of  this  part. 

(20  U.S.C.  3164  and  3064(a](9]] 

$  1 19.21  Evaluation  of  application  for 
discretionary  grant 

(a]  The  Commissioner  evaluates  an 
application  for  a  discretionary  grant  on 
the  basis  of  the  criteria  in  §  119.22. 

(b]  The  Commissioner  awards  up  to 
one  hundred  possible  points  for  these 
criteria. 

(c]  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  at  the  end  of  that  criterion. 
The  value  assigned  to  each  criterion 
indicates  the  relative  importance  the 
Commissioner  places  on  that  criterion. 

(20  U.S.C.  1221e-3(a](l]] 

§  1 19.22  Criteria  for  assistance. 

The  Commissioner  reviews  each 
application  for  information  about  each 
of  the  following  criteria: 

(a]  Information  that  shows  the  quality 
of  the  plan  of  operation  for  the  project — 

(1]  High  quality  in  the  design  of  the 
project; 

(2]  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(3]  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purposes  of  the  program; 

(4]  The  way  the  applicant  plans  to  use 
its  resources  and  personnel  to  achieve 
each  objective;  and 

(5]  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 


underrepresented,  such  as  members  of 
racial  or  ethnic  minority  groups,  women, 
handicapped  persons,  and  the  elderly. 
(10  points] 

(b] (l]  Information  that  shows  the 
quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project — 

(1]  The  qualifications  of  the  project 
director  (if  one  is  to  be  used]; 

(ii]  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(hi]  The  time  that  each  person 
referred  to  in  paragraphs  (b](l](i]  and  (ii] 
of  this  section  plans  to  commit  to  the 
project;  and 

(iv]  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as  members  of 
racial  or  ethnic  minority  groups,  women, 
handicapped  persons,  and  the  elderly. 

(2]  To  determine  the  qualifications  of 
a  person,  the  Commissioner  considers 
evidence  of  past  experience  and  training 
in  fields  related  to  the  objectives  of  the 
project,  as  well  as  other  information  that 
the  applicant  provides.  (8  points] 

(c]  Information  that  shows  that  the 
project  has  an  adequate  budget  and  is 
cost  effective — 

(1]  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(2]  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project.  (5  points] 

(d]  Information  that  shows  the  quality 
of  the  evaluation  for  the  project — 
methods  of  evaluation  that  are 
appropriate  for  the  project  and,  to  the 
extent  possible,  are  objective  and 
produce  data  that  are  quantiHable.  (See 
also  §  119.33  Evaluation  by  the  State 
educational  agency]  (8  points] 

(e]  Information  that  shows  that  the 
applicant  plans  to  devote  adequate 
resources  to  the  project — 

(1]  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(2]  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 
(3  points] 

(f]  Information  that  shows  that  the 
need  for  each  activity  or  group  of 
related  activities  is  justifled  on  the  basis 
of  how — 

(1]  The  proposed  activities  will 
strengthen  the  educational  leadership 
resources  of  the  SEA;  or 

(2]  The  proposed  activities  will  assist 
the  SEA  in  identifying  and  meeting  the 
critical  educational  needs  of  the  State  as 
described  in  section  521  (authorized 
activities  for  strengthening  SEA 
management]  of  the  Act.  (20  points] 
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(g)  Information  that  shows  that  the 

is  likely  to  achieve  results  and  that 
these  results  will  strengthen  the  SEA’s 
management.  (10  points) 

(h)  Information  that  shows  the  quality 
of  the  plan  to  disseminate  information 
related  to  the  program.  (5  points] 

(i)  Information  that  shows  that 
program  activities  are  limited  to 
elementary  and  secondary  education 
program  management.  (6  points] 

(j)  Information  that  shows  that 
program  activities  will  supplement  and 
not  supplant  activities  supported  with 
other  Federal  or  State  program  and 
administrative  funds.  (10  points] 

(k)  Information  that  shows  that 
program  activities  are  included  in  the 
list  of  eligible  activities  in  section  521  of 
the  Act.  (15  points) 

(20  U.S.C.  3161.  3162) 

Subpart  D— Conditions  That  the  State 
Must  Meet 

§  1 19.31  Providing  resources  for  other 
agencies  of  State  government. 

(a)  An  SEA  shall  describe,  in  its  State 
plan,  any  planned  provision  of  resources 
to  other  agencies  or  branches  of  State 
government  under  the  title  V-B  program. 

(b)  Other  agencies  or  branches  of 
State  government  may  use  resources 
from  the  SEA  so  long  as  the  activities 
supported  by  these  resources  are  limited 
to  the  conduct  of  analyses  of 
educational  issues  within  the 
jurisdiction  of  the  SEA. 

(c)  Only  the  SEA  may  approve  the 
provision  of  resources  to  o^er  agencies 
or  branches  of  State  government  under 
this  section. 

(20  U.S.C.  3161(2)] 

§  1 19.32  CaiTy>over  funds. 

(a)  Under  section  412(b)  (availability 
of  appropriations  during  a  succeeding 
fiscal  year)  of  GEPA,  an  SEA  may  carry 
over  title  V-B  funds  from  one  Year’s 
grant  award  and  obligate  them  during 
the  next  year. 

(b) (1)  An  SEA  may  carry  over  funds 
made  available  under  title  IV-C  of  the 
Act  for  the  purposes  of  section  431(a)(3) 
(strengthening  SEAs  and  LEAs)  of  the 
Act  as  it  was  in  effect  September  30( 
1978. 

(2)  The  SEA  may  obligate  these  carry¬ 
over  funds  under  the  authority  of  section 
521  (authorized  activities  for 
strengthening  SEA  management]  of  the 
Act  and  the  title  V-B  State  plan  in  effect 
during  the  carry-over  period. 

(20  U.S.C.  1225(b).  1831(a)(3).  and  3161) 

§  1 19.33  Evaluation  by  the  State 
educational  agency. 

The  SEA  receiving  a  discretionary 
grant  shalf  evaluate  at  least  annually: 


(a)  'The  SEA’s  progress  in  achieving 
the  objectives  set  forth  in  its  approved 
amendment  to  its  State  plan. 

(b)  The  effectiveness  of  the  project  in 
meeting  the  purposes  of  the  program. 

(c)  The  effect  of  the  project  on  persons 
being  served  by  the  project,  including 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as  members  of 
racial  or  ethnic  minority  groups,  women, 
handicapped  persons,  and  the  elderly. 

(20  U.S.C.  1221e-3(a){l)) 

Subpart  E— Compliance  Procedures 
Used  by  the  Office  of  Education 

§  1 19.40  Waiver  of  maintenance  of  effort 

(a)  Because  of  exceptional  and 
imforeseen  circumstances  affecting  a 
State,  the  Commissioner  may  waive  the 
maintenance  of  effort  requirements  of 
section  404(a)(7)  of  the  Act  and  of 

§  119.11  of  this  part  if  it  is  equitable  to 
do  so.  'This  waiver  is  effective  for  one 
Hscal  year  only  and  may  not  be 
repeated. 

(b)  Examples  of  exceptional  and 
unforeseen  circumstances  include — 

(1)  An  unforeseen,  substantial 
reduction  of  the  tax  base  due  to — 

(1)  A  disaster  of  natural  or  human 
origin,  or 

(ii)  A  governmental  action; 

(2)  An  unforeseen,  substantial 
diversion  of  available  revenue  to  ether 
purposes  outside  the  control  of  the  SEA 
due  to  emergency  circumstances  such  as 
those  resulting  h-om  a  disaster  of  natural 
or  human  origin; 

(3)  An  unforeseen,  substantial 
decrease  in  expenditures  by  a  State  due 
to  energy  shortages  or  other  emergency 
circumstances;  and 

(4)  A  one-time  State  appropriation  to 
meet  an  imexpectedly  acute  educational 
need. 

(c)  Examples  of  circumstances  the 
Commissioner  does  not  consider  to  be 
exceptional  and  unforeseen  include — 

(1)  A  deliberate,  substantial  reduction 
of  available  revenue  due  to  an  act  of  the 
State  legislature  or  the  electorate  in 
other  than  emergency  circumstances; 
and 

(2)  The  failure  of  an  SEA  to  maintain 
its  fiscal  efforts  if  it  had  the  financial 
resources  available  to  do  this. 

(d)  In  determining  whether  it  is 
equitable  to  grant  a  waiver  under 
paragraph  (a)  of  this  section,  the 
Commissioner  considers — 

(1)  The  extent  to  which  the 
circumstances  claimed  to  be  exceptional 
and  unforeseen  were  of  the  SEA’s  own 
making; 

(2)  ’The  extent  to  which  th?  SEA 
attempted  to  maintain  its  fiscal  effort  for 
programs  described  in  section  521 


(authorized  activities  for  strengthening 
SEA  management)  of  the  Act  despite 
those  circumstances;  and 

(3)  Any  other  factors  the 
Commissioner  regards  as  relevant. 

(20  U.S.a  1232-1) 

§  1 19.41  Procedures  for  waiver  of 
maintenance  of  effort 

The  first  time  a  State  discovers  it 
cannot  comply  with  the  assurance  in  its 
State  plan  to  maintain  effort,  it  shall — 

(a)  Promptly  notify  the  Commissioner 
and  request  a  waiver  for  the  appropriate 
fiscal  year,  and 

(b)  Amend  its  State  plan  to  reflect  the 
request  for  a  waiver. 

(20  U.S.C.  1232-1) 

§  1 19.42  Effect  of  waiver  of  maintenance 
of  effort 

(a)  If  the  Commissioner  grants  a 
waiver  of  maintenance  of  effort  under 
§  119.40,  the  Commissioner  reduces  the 
total  amount  a  State  may  receive  for 
that  flscal  year  by  the  exact  proportion 
its  expenditures  for  the  preceding  flscal 
year  fell  short  of  its  expenditures  for  the 
second  preceding  fiscal  year. 

(b)  The  Commissioner  bases 
subsequent  determinations  of  whether 
the  State  has  maintained  effort  on  the 
expenditures  the  Act  would  have 
required  the  State  to  have  made  had  the 
Commissioner  not  granted  a  waiver. 

(20  U.S.C.  1232-1) 

Part  120  is  added  to  Title  45  CFR  as 
follows: 

PART  120— ADMINISTRATION  OF 
EDUCATION  PROGRAMS  AND  DUTIES 
OF  THE  STATE  EDUCATIONAL 
AGENCY 

Subpart  A— General 

Sea 

120.1  Administration  of  education  programs 
and  duties  of  the  State  educational 
agency. 

120.2  Eligible  parties. 

120.3  Regulations  that  apply  to  this 
program. 

120.4  Definitions. 

Subpart  B— How  a  State  Applies  for  a  Grant 

120.10  General  application. 

120.11  Publication  of  and  comment  on  State 
plan. 

Subpart  C— How  a  Grant  is  Made  to  a  State 

120.20  Application  for  administrative  funds. 

120.21  Additional  administrative  funds. 

Subpart  D— General  Application  From  a 
Local  Educational  Agency 

120.30  General  application  from  a  local 
educational  agency. 
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Subparts  E  and  F  [Reserved] 

Subpart  Q— Administrative  Responsibiiities 
of  the  State 

120.60  Accounting  for  administrative  funds. 

120.61  Monitoring  and  enforcement. 

120.62  Evaluation. 

120.63  Resolution  of  audit  flndings  and 
recommendations. 

120.64  State  action  to  withhold  funds. 

120.65  Carry-over  funds. 

Authority:  Title  V.  Part  A.  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended.  92  Stat.  2240-2248  (20  U.S.C.  3141- 
3150). 

Subpart  A— General 

§  120.1  Administration  of  education 
programs  and  duties  of  the  State 
educational  agency. 

(a)  This  program  provides  for  the 
consolidated  administration  by  the  State 
educational  agency  (SEA)  of  the  title  I 
(financial  assistance  to  meet  special 
educational  needs  of  children]  and  the 
title  IV  (educational  improvement, 
resources,  and  support)  programs. 

(b)  The  Act  describes  the  means  of 
receiving  Federal  financial  support  and 
the  regulatory  responsibilities  and 
administrative  duties  of  SEAs  and  local 
educational  agencies  (LEAs). 

(20  U.S.C.  3141-3150) 

§  120.2  Eligible  parties. 

All  SEAs  that  administer  the  title  I 
and  title  IV  programs  are  eligible  for 
support  under  this  program. 

(20  U.S.C.  3141-3150) 

§  120.3  Regulations  that  apply  to  this 
program. 

The  following  regulations  apply  to  this 
program: 

(a)  The  general  regulations  of  the 
Department  of  Health,  Education,  and 
Welfare  on  Administration  of  Grants  in 
part  74. 

(b)  The  regulations  in  this  part. 

(20  U.S.C.  3141-3150) 

§120.4  Definitions. 

(a)  As  used  in  the  part — 

“Act”  means  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  (Pub.  L.  89-10). 

“Title  I”  means  title  I  of  the  Act. 

“Title  IV”  means  title  IV  of  the  Act. 

(b)  The  following  terms  used  in  this 
part  are  defined  in  the  Act: 

Commissioner. 

Local  educational  agency. 

State. 

State  educational  agency. 

(20  U.S.C.  3141-3150,  861) 


Subpart  B~How  A  State  Applies  for  a 
Grant 

§  120.10  General  application. 

(a)  An  SEA  may  submit  its  general 
application  under  the  authority  of 
either — 

(1)  Section  501  (single  State 
application)  of  the  Act;  or 

(2)  Section  435  (single  State 
application)  of  the  General  Education 
Provisions  Act  (GEPA). 

(b)  If  an  SEA  submits  its  general 
application  under  section  435  of  GEPA, 
that  general  application  must 
specifically  identify  titles  I  and  IV  as 
covered  programs  for  the  general 
application  to  be  acceptable  by  the 
Commissioner  under  paragraph  (a)  of 
this  section. 

(c)  An  SEA  shall  submit  its  general 
application  in  a  form  designed  or 
approved  by  the  Commissioner. 

(20  U.S.C.  3141, 1232d) 

§  120.1 1  Publication  of  and  comment  on 
State  plan. 

(a) (1)  An  SEA  shall  publish  and 
circulate  throughout  the  State  the  title  I 
migrant  education  annual  program  plan 
and  the  title  IV  State  plan  at  least  60 
days  before  submitting  the  plan  to  the 
Commissioner  or  before  the  effective 
date  of  the  plan,  whichever  occurs 
earlier. 

(2)  The  SEA  shall  indicate  the  date  of 
publication  on  the  State  plan  or  annual 
program  plan. 

(b)  Publication  consists  of  at  least 
paragraphs  (b)(l]  and  (2)  or  of  (3)  of  this 
section; 

(1)  The  SEA  shall  send  a  copy  of  the 
plan  to  each  LEA  or  each  intermediate 
district  or  each  county  superintendent  in 
the  State. 

(2)  The  SEA  shall  arrange  for  the 
printing  of  an  announcement,  in  as  many 
newspapers  as  will  ensure  circulation 
throughout  the  State,  indicating  that  the 
plan  is  available  for  review  in  the  office 
of  the  Sea  and  in  the  offices  that 
received  copies  under  paragraph  (b)(l] 
of  this  section. 

(3)  The  SEA  may  ask  for  the 
Commissioner's  approval  to  use  other 
means  that  will  accomplish  effectively 
the  purposes  of  this  section. 

(c) (l]  In  the  publication  or 
announcement  the  SEA  shall  identify  a 
comment  period  of  at  least  30  days, 
within  the  60-day  period,  for  the  receipt 
of  comments. 

(2)  The  SEA  shall  consider  all  written 
or  oral  comments  received  before  the 
end  of  the  comment  period. 

(20  U.S.C.  3141(b)(7)(B)) 


Subpart  C— How  A  Grant  Is  Made  to  a 
State 

§  120.20  Application  for  administrative 
funds. 

An  SEA  shall  submit  its  application 
for  administrative  fimds  in  accordance 
with  the  instructions  and  schedules  of 
the  Commissioner. 

(20  U.S.C.  3150) 

§  120.21  Additional  administrative  funds. 

(a)  Section  510(c)  (payment  of 
additional  amounts)  of  the  Act 
authorizes  an  additional  25  percent  of 
the  1.75  percent  amount  authorized  for 
administration  of  titles  I  and  IV.  To 
qualify,  an  SEA  shall  submit  a  budget 
for  this  additional  amoimt  at  the  time  it 
submits  its  application  for 
administrative  fimds  under  §  120.20  of 
this  part. 

(b)  The  SEA  shall  show  in  its  budget 
that  the  additional  funds  will  be  spend 
for  monitoring,  audit  resolution,  or 
similar  activities  directly  and 
exclusively  related  to  enforcement  of 
the  requirements  of  titles  I,  IV,  and  V-A 
of  the  Act. 

(c)  If  the  State  participates  in  the 
migrant  education  program  under 
section  141  (entitlement  and  amount  of 
grants  for  programs  fon  migrant  children) 
of  the  Act,  the  SEA  shall  describe  in  its 
annual  program  plan  its  intended  use  of 
any  additional  administrative  funds  for 
the  administration  of  the  migrant 
education  program. 

(20  U.S.C.  3150  and  2761) 

Subpart  D— General  Application  From 
a  Local  Educational  Agency 

§  120.30  General  application  from  a  local 
educational  agency. 

An  LEA  that  submits  a  general 
application  to  Us  SEA  to  comply  with 
the  provisions  of  section  436  (single  LEA 
application]  of  GEPA  shall  also  be 
considered  to  have  met  the  requirements 
of  section  502  (single  LEA  application) 
of  the  Act  if — 

(a)  The  general  application  under 
section  436  of  GEPA  specifically 
identifies  titles  I  and  IV  as  covered 
programs;  and 

(b)  The  assurance  in  section 
502(b)(7)(C)  of  the  Act — referring  to  the 
inclusion  of  works  of  art  in  construction 
projects — is  also  included  in  the  general 
application  under  section  436  of  GEPA, 
to  the  extent  that  this  assurance  applies 
to  titles  I  and  IV. 

(20  U.S.C.  3142  and  1232e) 
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Subparts  E  and  F  [Reserved] 

Subpart  G— Administrative 
Responsibilities  of  the  State 

§  120.60  Accounting  for  administrative 
funds. 

(a)  If  the  Congress  appropriates,  under 
section  510(b)  (appropriation 
authorization  for  title  V-A)  of  the  Act,  a 
single  fund  for  the  purpose  of 
administering  the  title  I  and  title  IV 
programs  in  a  State,  an  SEA  shall  treat 
its  allocation  from  this  appropriation  as 
a  single  account. 

(b)  If  the  Congress  fails  to  appropriate 
administrative  ^nds  under  section 
510(b)  of  the  Act,  the  SEA  may  not 
commingle — 

(1)  Funds  under  section  194  (State 
administrative  funds  for  title  I)  of  the 
Act  used  to  administer  the  title  I 
program  in  its  State;  and 

(2)  Funds  under  section  404(a)(8) 

(State  administrative  funds  for  title  IV) 
of  the  Act  used  to  administer  the  title  IV 
program  in  its  State. 

(c) (1)  The  SEA  shall  use  its  section 
194  hmds  solely  for  the  administration 
of  title  I. 

(2)  The  SEA  shall  use  its  section 
404(a)(8)  funds  solely  for  the 
administration  of  title  IV. 

(3)  The  SEA  shall  account  separately 
for  the  funds  in  (c)(1)  and  the  funds  in 
(c)(2)  of  this  section. 

(20  U.S.C  3150,  2844,  and  3084(a)(8]) 

§  120.61  Monitoring  and  enforcement 

(a)  An  SEA  shall  follow  the  rules  and 
procedures  found  in  subart  G, 
Administrative  Responsibilities  of  the 
SEA  and  Applicant  Agencies,  of  part 
116,  Financial  Assistance  to  Local  and 
State  Agencies  to  Meet  Special 
Educational  Needs,  of  this  chapter  in  its 
monitoring  of  title  1  projects  and 
enforcing  the  requirements  of  title  I. 

(b)  An  SEA  shall  follow  th&  rules  and 
procedures  found  in  subpart  G, 
Administrative  Responsibilities  of  the 
State  and  its  Subgrantees,  of  part  134, 
Educational  Improvement,  Resources, 
and  Support,  of  this  chapter  in  its 
monitoring  of  title  IV  projects  and 
enforcing  the  requirements  of  title  IV. 

(20  U.S.C.  3146) 

§  120.62  Evaluation. 

(a)  To  meet  its  responsibilities  under 
section  501(b)(4)  (evaluation  of 
programs)  of  the  Act  to  evaluate  the 
effectiveness  of  the  title  I  and  title  IV 
programs,  an  SEA  shall  design  a 
program  for  evaluation  of  the 
management  and  impact  of  local 
projects. 


(b)  the  evaluation  designs  for  title  I, 
title  I  migrant  education,  and  title  FV 
may  differ  from  each  other. 

(20  U.S.C.  3141(b)(4)) 

§  120.63  Resolution  of  audit  findings  and 
recommendations. 

If  an  SEA  administers  the  title  I  and 
title  IV  programs  under  the  authority  of 
title  V-A  of  the  Act,  the  SEA  shall  apply 
the  following  minimum  standards  for  the 
resolution  of  audit  findings  and 
recommendations: 

(a)  The  SEA  shall  insure  that,  no  later 
than  30  days  after  the  completion  of  an 
audit,  it  will  send  the  hnal  audit 
determination  to — 

(1)  The  affected  LEA; 

(2)  The  lea’s  title  I  district  advisory 
council  if  the  audited  project  is  a  title  1 
project;  and 

(3)  The  Commissioner. 

(b)  After  an  affected  LEA  and  its 
district  advisory  council  have  received 
the  final  audit  determination,  the  SEA 
shall  allow  that  LEA  and  its  district 
advisory  council  60  days  to  appeal  that 
determination. 

(c)  Within  60  days  after  receiving  an 
appeal,  the  SEA — or  other  individual  or 
agency  authorized  by  law  to  conduct 
hearings — shall  conduct  a  hearing  on 
that  appeal. 

(d)  Within  60  days  following  the 
hearing  on  the  appeal,  the  SEA— or 
other  authorized  individual  or  agency — 
shall  issue  a  final  decision. 

(e)  The  LEA  may  appeal  the  Hnal 
decision  in  accordance  with  section 
509(d)  (appeal  of  a  Hnal  determination) 
of  the  Act. 

(f)  The  SEA  shall  monitor  the  affected 
LEA  to  assure  that  the  LEA  carries  out 
all  corrective  actions  recommended  in 
the  final  audit  determination. 

(g)  The  SEA  shall  assure  the  recovery 
of  misspent  or  misapplied  funds,  either 
in  a  single  payment  or  under  the  terms 
of  a  written  agreement  establishing 
repayments  in  speciHed  installments 
over  a  period  of  no  more  than  three 
years. 

(20  U.S.C.  3149) 

§  120.64  State  action  to  withhold  funds. 

(a)(1)  If  a  State  holds  a  hearing  under 
section  508  of  the  Act — which  deals  with 
the  potential  withholding  of  payments 
under  a  title  I  or  a  title  IV  subgrant — an 
impartial  decisionmaker  shall  conduct 
that  hearing. 

(2)(i)  An  impartial  decisionmaker  is  an 
in^vidual  who  is  not  an  employee  of  the 
SEA  or  LEA  involved  in  the  hearing  or  a 
contractor  of  either  agency. 

(ii)  However,  an  impartial 
decisionmaker  may  be  a  contractor 
hired  specifically  for  the  purpose  of 
conducting  hearings  or  an  S^ 


employee  who  has  no  involvement  in 
the  case. 

(b) (1)  Following  the  hearing,  the 
impartial  decisionmaker  shall 
recommend  to  the  SEA  findings  of  fact 
and  conclusions  of  law. 

(2)  The  SEA  shall  accept  the  impartial 
decisionmaker’s  findings  of  fact  if  those 
findings  are  supported  by  substantial 
evidence. 

(c)  If  the  definition  of  an  impartial 
decisionmaker  in  paragraph  (a)  of  this 
section  is  in  conflict  with  State  law  or 
State  practice,  the  SEA  shall  ask  the 
Commissioner  to  approve  an  individual 
or  class  of  individuals  to  conduct  the 
hearings. 

(20  U.S.C.  3148) 

§120.65  Carry-over  funds. 

(a)  With  respect  to  the  carrying  over 
of  funds  under  section  412(b)  of  GEPA 
(availability  of  appropriations  during  a 
succeeding  fiscal  year) — 

(1)  The  Commissioner  considers  the 
program  of  administering  title  I  to  be  a 
single  program,  whether  funds  are 
available  under  section  194  of  the  Act 
(State  administrative  funds  for  title  I)  or 
section  510(b)  of  the  Act  (appropriation 
authorization  for  title  V-A); 

(2)  The  Commissioner  considers  the 
program  of  administering  title  FV  to  be  a 
single  program,  whether  funds  are 
available  under  section  404(a)(8)  of  the 
Act  (State  administrative  funds  for  title 
IV)  or  section  510(b)  of  the  Act;  and 

(b)  An  SEA  may  spend  carry-over 
administrative  funds  under  the  authority 
of  whatever  title  of  the  Act  or  whatever 
State  plan  or  application  is  in  effect 
during  the  carry-over  period. 

(20  U.S.C.  1255(b),  2844,  3064(a)(8),  and 
3150(b)) 
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